UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHAUNA HELTON, et al.
Plaintiffs,

V. : Civil Action
No. 01-0385 (JDB)
UNITED STATESOF AMERICA
Defendant.

MEMORANDUM OPINION

Fantiffsin this action brought againg the United States ("defendant™) exclusvely under the
Federa Tort Clams Act ("FTCA") are five women who were arrested for unlawful entry in connection
with an "anti-fur" demondtration at the Neiman Marcus sore at Mazza Galerie Mdl. Complaint 5.
They allege that they were placed in United States Marshds Service custody, and that prior to
arragnment they were compelled "to remove clothing and submit to a strip and squat search.” 1d. 6,
18. They further dlege that Sx men arrested with them were not subjected to such searches, and that
the Marshds Service routinely subjects women, but not men, to pre-arraignment strip and squat
searches. 1d. 119, 110. Plaintiffs seek compensatory damages of $ 1 million each for injuries suffered
asaresult of these"unlawful searches and invasonsof privacy." 1d. §11.

Defendant moves to dismiss pursuant to Fed. R. Civ. P.12(b)(6) for failure to sate aclam
upon which relief can be granted. Defendant contends, first, that plaintiffs cannot bring a condtitutionaly

based tort claim againgt the United States under the FTCA, and second, that plaintiffs have failed to



dae aclam for invasion of privacy under Digtrict of Columbialaw.

|. Conditutional Claims

In their Opposition, plaintiffs do not even respond to defendant’s position that congtitutional
clams cannot be brought againgt the United States under the FTCA, and thus plaintiffs effectively
concede the point. That isfor good reason, inasmuch asthe law is clear that the FTCA does not waive
the sovereign immunity of the United States for conditutiond dams. See EDIC v. Meyer, 510 U.S.

471, 477-78 (1994); Clemente v. United States, 766 F.2d 1358, 1363 (9th Cir. 1985), cert. denied,

474 U.S. 1101 (1986): Laswel v. Brown, 683 F.2d 261, 267-68 (8™ Cir. 1982), cert. denied, 459

U.S. 1210 (1983); Birnbaum v. United States, 588 F.2d 319, 327-28 (2d Cir. 1978). Plaintiffs basic

unlawful search clam derives from familiar search and seizure principles under the Fourth Amendment
to the Condtitution, and the contention that plaintiffs were subjected to strip and squat searches, while
male detainees were not, raises an equa protection argument grounded in the Fifth Amendment.
Paintiffs clam that they were subjected to "unlawful searches," which thus appears to be based on
Fourth and Fifth Amendment principles, is therefore dismissed.*

Faintiffs attempt to establish some vague independent tort of "unlawful search” that can survive
dismisd isunavailing. They concede that no such tort isrecognized in the Digtrict of Columbia, see

Oppostion at 4, and offer no basis upon which this Court should recognize one in the first instance.

1 In their complaint, plaintiffs sue only under the FTCA; they have not asserted daimsin this
action for congtitutiond violations under Bivensv. Sx Unnamed Federal Narcotics Agents, 403 U.S.
388 (1971), or any other theory. Plaintiffs equa protection chalenge againgt the Marshas Service —
that only women were strip searched —is purely a condtitutional challenge that does not come within
plaintiffs common law invasion of privacy claim and hence cannot be raised in this action under the
FTCA a al.




Indeed, except to the extent that such a common law tort might be based on congtitutiond principles —
and thus not be within the scope of the FTCA —it isnot clear that it would differ in any materid respect
from theinvasion of privacy tort plaintiffs dready pursuein thisaction. The Court therefore declines
plantiffs invitation to creete a new tort for "unlawful search” not heretofore recognized in the Didtrict of
Columbia

Il1. Invasion of Privacy Claim

The resolution of defendant's maotion to dismiss the invasion of privacy clam under the FTCA is
not o smple. Initidly, defendant misstated plantiffs invasion of privacy clam as one for "publicity thet
placesonein afdselight,” daming that plaintiffs had not satisfied the basic dements of that tort under
Didrict of Columbialaw. Defendant's Memorandum at 5. Plaintiffs, however, counter that they
actudly raise dams of invasion of privacy for "intrusion upon their solitude and secluson,” whichis
digtinct from a"fdselight" tort. Plaintiffs Oppogtiona 2. Asthe Digrict of Columbia Court of
Appesdls has stated, "[ijnvasion of privacy isnot one tort, but a complex of four, each with distinct

elements and each describing a separate interest capable of being invaded." Wolf v. Regardie, 553

A.2d 1213, 1216-17 (D.C. 1989). The threshold question, then, is whether plaintiffs have stated a

clam saisfying the basic dements of the "intruson upon seclusion” prong of the invason of privacy tort.

In Wdlf, the Digtrict of Columbia Court of Apped's adopted Section 652B of the Restatement
(Second) of Torts (1977) and its characterization of atort for "intrusion upon secluson'’:
One who intentiondly intrudes, physicaly or otherwise, upon the solitude or seclusion

of another or his private affairs or concerns, is subject to liability to the other for
invasion of his privacy, if the intruson would be highly offensive to a reasonable person.



553 A.2d a 1217. The court then explained the tort in more detail:

The tort of intrusion upon seclusion has three dements: (1) an invason or interference

by physica intrusion, by use of a defendant's sense of sight or hearing, or by use of

some other form of investigation or examination; (2) into a place where the plaintiff has

secluded himsdlf, or into his private or secret concerns; (3) that would be highly

offensve to an ordinary, reasonable person.
1d. (citations omitted). The court observed that "[u]nlike some other types of invasion of privecy,
intrusion does not require as an essentid dement the publication of the information obtained.”

Id. (citations omitted). "Infact," the court added, "the acquisition of information
is not arequiste eement of a8 652B cause of action. Rether, it is the nature of the intruson which
intidly fixesligbility." Id. (citation and footnote omitted).

The court in Wolf suggested some of the circumstances in which the tort of intrusion upon
secluson could arise, including harassment, peeping through windows, eavesdropping on private
conversations, entering a person's home without permission, or secretly searching aperson's
belongings. 1d. a 1217-18 (citations omitted). Digtrict of Columbia case law has not defined the
precise parameters of the tort. However, athough the Didtrict of Columbia courts have yet to address
whether an "unlawful" strip search would satisfy the dements of an intruson upon seclusion tort, other

courts have recognized amilar physical or visud intrusons upon a person's body as risng to the level of

possible intrusions upon seclusion. See, e.0., Borse v. Piece Good Shops, Inc. 963 F.2d 611, 621 (3

Cir. 1992) ("[m]onitoring collection of urine samples appearsto fal within the definition of an intruson
upon seclusion because it involves the use of one's senses to oversee the private activities of another™);

Hidey v. Ohio State Highway Peatrol, 689 N.E.2d 89, 92-93 (Ohio App. 1996) (forcing plaintiff at
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traffic stop to pull pants out to observe buttocks and to unbutton blouse to expose breast in search for

drugs);> Stockett v. Tolin, 791 F.Supp. 1536 (S.D. Fla. 1992) (grabbing breasts and running fingers

up shirt condtituted intrusion of plaintiff's physica solitude under Horidalaw); Lake v. Wal-Mart

Stores, Inc., 582 N.W.2d 231 (Minn. 1998) (photograph exposing plaintiffs naked body to others

condtituted tort of intrusion upon secluson); Sanchez-Scott v. Alza Pharmaceuticds, 103 Cal.Rptr.2d

410 (Cd.App. 2001) (presence of drug sdlesman in examining room while woman undressed for
physicad examination amounted to an intruson upon secluson).

The Court concludes that under Didtrict of Columbia law plaintiffs have sated aclam for
intrusion upon seclusion based on their dlegations of a strip and squat search ordered by the Marshas
Savice. Paticularly inlight of Section 652B of the Restatement, specifically relied upon by the court in
Wadlf, this Court concludes that the Digtrict of Columbia courts would find that the aleged strip search

of plaintiffs stisfies the dements of the tort of an intruson upon secluson. Reading the complaint in the

2 The court in Hidey (689 N.E.2d at 92-93) relied on Comment ¢ to Section 652B of the
Regtatement, which states that:

The defendant is subject to liability under the rule stated in [§ 652B] only when he has
intruded into a private place, or has otherwise invaded a private seclusion that the
plantiff has thrown about his person or affars. Thusthereis no liability for the
examination of a public record concerning the plaintiff, or of documents that the plaintiff
is required to keep and make available for public ingpection. Nor is there liability for
observing him or even taking his photograph while he iswaking on the public highway,
gnce heis not then in secluson, and his gppearance is public and open to the public
eye. Even in a public place, however, there may be some matters about the
plaintiff, such as his underwear or lack of it, that are not exhibited to the public
gaze; and there may still be invasion of privacy when there is intrusion upon these
matters. [emphasis added]



light most favorable to the plaintiffs, they could establish the three dements for aclam of intrusion upon
secluson under Didtrict of Columbialaw.

Firg, plaintiffs could show that the dleged strip and squat search conducted by the Marshds
Sarviceinvaded or interfered with — visualy and perhaps physicaly — their "intere” in remaining
clothed and shielding their naked bodies from others. Second, it is gpparent that plaintiffs have
secluded their naked bodies within their clothes. In the language of Comment ¢ to Section 652B, one
throws clothes "about his person” to cover his body from others; thus, plaintiffs secluded their bodies
behind their clothes from the view of others, and the Marshds Service dlegedly intruded into that
"place" and those private concerns. Findly, it is clear that a strip search can be humiliating and
degrading. Being forced — dlegedly without legd judtification —to strip and squet in view of law
enforcement officias to determine if one has any concealed contraband would be highly offensveto a

reasonable person. Asthe Seventh Circuit noted in Mary Beth G. v. City of Chicago, 723 F.2d 1263

(7™ Cir. 1983), one of the first federal appellate cases to consider the congtitutionality of a strip search
of aperson arrested for amisdemeanor, visud strip searches are "'demeaning, dehumanizing,
undignified, humiliating, terrifying, unpleasant, embarrassng, repulsve, Sgnifying degradation and

submisson." 723 F.2d at 1272 (citing Tinetti v. Wittke, 620 F.2d 160 (7*" Cir. 1980)) ("In short, we

can think of few exercises of authority by the sate that intrude on the citizen's privacy and dignity as
severdy asthevisud and and genital searches practiced here"). Accordingly, the Court concludes that

the Didtrict of Columbiawould recognize an intrusion upon seclusion tort based on the actions of the



Marshdls Service as dleged here, and that plaintiffs could establish the dements of that tort.®
Even if plantiffs can establish the e ements of intrusion upon seclusion, defendant counters that
Didrict of Columbialaw limits the availability of invasion of privacy to the bounds recognized by the

United States Condtitution. See Defendant's Reply at 2. Defendant reads Jackson v. Didtrict of

Columbia, 412 A.2d 948 (D.C. 1980), as holding that in order to prove a clam for invasion of privacy,
the invason mugt rise to the level of aviolation of the right to privacy protected by the Condtitution. In
Jackson, the Digtrict of Columbia Court of Appeds Sated that "the Jacksons are precluded from
bringing atort claim for invason of privacy, for theright of privacy is cognate to the vaues and

concerns protected by congtitutional guarantees.” 412 A.2d at 954 (quoting Afro-American Publishing

Co. v. Jffe, 366 F.2d 649, 654 (D.C. Cir. 1966) (en banc)). Asthe defendant then putsit, "plaintiffs
here must be able to show that the Deputy Marshas violated the Congtitution in order to assert atort
claim based on Didtrict of Columbialaw.” Defendant's Reply at 3.

Defendant misreads Jackson. There, plaintiffs brought suit for mistaken arrest, raising clams

for fase arrest, fase imprisonment, negligence, and invasion of privacy based on locd police and
federd agents breaking into the house of the wrong Michad Jackson. The family brought damages
suits based on the mistaken arrests in both Superior Court and United States Didtrict Court, the latter a
conditutional dam. The federd court granted summary judgment againg plaintiffs, which was affirmed

on apped, finding that the arrest was reasonable and based on probable cause. See Jackson v. Young,

3 Defendant's assertion that a cellblock is not a place where one is secluded Simply misses the
point. The secluson hereis of one's body behind clothes wherever one happensto be. Defendant's
logic would lead to the absurd result that a strip search on a public highway in full view of passng
motorigtsis less offendve (and less actionable) than one conducted in the detainee's living room.
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600 F.2d 280 (D.C. Cir. 1979). The Didrict of Columbia Court of Appedls, relying on the federa
court ruling, found that collateral estoppd precluded the claims brought in Superior Court:

In addition to the (uncontested) bar against reasserting a deprivation of the
condtitutiond right of privacy, we conclude that the Jacksons are precluded from
bringing atort clam for invasion of privacy, for "(t)he right of privacy . . . (is) cognaeto
the values and concerns protected by congtitutional guarantees.” Afro-American
Publishing Co. v. Jffe, 125 U.S.App.D.C. 70, 75, 366 F.2d 649, 654 (1966) (en
banc) (footnote omitted). A tort claim for invasion of privacy may be successfully
asserted only if the damant has suffered an unreasonable and serious interference with
protected interests. 1d. The district court's findings that the arrest was reasonable
and that the mistake was unintentional accordingly preclude this claim.

412 A.2d at 954 (emphasis added).

Hence, the holding of Jacksonisaroutine gpplication of collatera estoppe principles --
because the federal court held that the arrest was reasonable and the mistake unintentiond, the arrest
did not rise to an unreasonable and serious interference of a protected interest, which is akey dement

for an invagon of privacy dam, and plaintiffs were precluded from rdlitigating thet issue in Superior

Court. Jackson does not hold broadly that atort claim for invasion of privacy can only be brought if the
alegations would aso be a deprivation of the condtitutiona right to privacy, and defendant's sdlective
quote from Jackson does not support that proposition. Jackson smply does not address the Situation
here, where no prior judicid resolution of reasonableness has aready been made.

To the extent, then, that defendant's point is that aclam for intruson upon secluson which is
otherwise actionable under state — here, Digtrict of Columbia— law is barred under the FTCA because

the challenged conduct aso violates the Condtitution, that point is not well-taken. See, e.q., Rhodesv.

United States, 55 F.3d 428, 432 n. 5 (9th Cir. 1995) (FTCA action permitted based on conduct

violative of Congtitution and dso condtituting false imprisonment under Sate law); Garciav. United




States, 896 F.Supp. 467, 474-75 (E.D. Pa. 1995) (fact that FTCA does not waive sovereign immunity
for condtitutiond claims does not bar state common law tort claims under FTCA for strip search); see

a0 Carlson v. Green, 446 U.S. 14, 19-20, 23 (1980) (observing that identical conduct could giverise

to both FTCA and Bivens daims).* Plaintiffs may proceed with an intrusion upon seclusion daim under
the FTCA notwithstanding that the aleged conduct might aso violate the Fourth Amendment and
therefore support a condtitutiond tort clam distinct from the FTCA.

Indeed, even if defendant were correct in asserting that plaintiffs must show that the Marshds
Service violated the Condtitution in order to prevail on their invasion of privacy (i.e,, intruson upon
secluson) clam, it islikey that plaintiffs could do so. If the Deputy Marshds did not have an
individudized reasonable suspicion that plaintiffs— charged only with misdemeanors of unlawful entry —
were concealing wegpons, drugs, or other contraband, the strip and squat search may have violated the
Fourth Amendment's prohibition against unreasonable searches. Thereis a significant body of case law
holding that police or prison officids may not strip search an individua arrested for misdemeanors or
other minor offenses unless there is reasonable suspicion that the individua is concedling contraband or

wegpons. Mogt federa courts of appedls have ruled — some dating back over two decades — that strip

“ Federd courts have reached conflicting results regarding intrusive body or strip search cases
brought under the FTCA. In Bradley v. United States, 164 F.Supp.2d 437 (D.N.J. 2001), an African-
American woman brought Bivens clams, aswell asinvason of privacy clams under the FTCA, after an
airport pat-down search by the Customs Service. The court dismissed the FTCA claims because the
customs agents were performing a"discretionary function." 1d. at 454. In contrast, in Garciav. United
States, 896 F.Supp. 467 (E.D.Pa. 1995), the court refused to dismiss claimsfor, inter dia, invasion of
privacy under the FTCA based on a strip search conducted by customs agents, concluding that the
"discretionary function™ exception does not apply if the conduct at issue is unconditutiond. 1d. at 475-
476. Defendant has not raised the "discretionary function” exception under the FTCA in its motion.
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searches of individuds arrested for minor offenses violate the Fourth Amendment unlessthe individud is
reasonably suspected of concedling wegpons, drugs, or other contraband. See, eg., Wilson v. Jones,

251 F.3d 1340 (11" Cir. 2001) (strip search of woman arrested for drunk driving uncondtitutional);

Roberts v. Rhode Idand, 239 F.3d 107, 112 (1% Cir. 2001) (strip search of arrestee for minor offense

held uncongtitutional); Masters v. Crouch, 872 F.2d 1248 (6™ Cir. 1989) (police may not strip search

individuas arrested for non-violent minor offenses when there is no reasonable basis for believing that
the arrestee is carrying weapons or contraband); Weber v. Ddl, 804 F.2d 796, 802 (2" Cir. 1986)
("Fourth Amendment precludes prison officids from performing strip searches of arrestees charged with
misdemeanors or other minor offenses absent reasonable suspicion that the arrestee is conceding

weapons or other contraband."); Jonesv. Edwards, 770 F.2d 739, 741 (8" Cir. 1985) (body cavity

search of individua charged with misdemeanor ruled uncongtitutiond); Stewart v. County of L ubbock,

767 F.2d 153 (5" Cir. 1985) (holding strip search policy uncongtitutional as gpplied to misdemeanants

awaiting bond absent reasonable suspicion); Gilesv. Ackerman, 746 F.2d 614, 617 (9" Cir. 1984)
(strip search of individud arrested for minor traffic offense held uncongtitutiona absent reasonable
suspicion that arrestee carrying or concealing contraband); Hill v. Bogans, 735 F.2d 391 (10" Cir.
1984) (strip search of individua with expired car tags uncondtitutiona where no circumstances

indicated he might have been conceding contraband or wegpons); Mary Beth G. v. City of Chicago,

723 F.2d 1263, 1272 (7th Cir. 1983) (striking down Chicago's strip search policy as applied to

misdemeanors); Logan v. Shedly, 660 F.2d 1007, 1013 (4" Cir. 1981) (strip search of awoman

charged with driving while intoxicated was uncongtitutiondl); see also Newkirk v. Sheers, 834 F.Supp.

772, 787-89 (E.D. Pa. 1993) (strip searches of minor femaes arrested for crimina trespass at animal
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rights protest were uncongtitutional).

Although amost every federd court of apped's has ruled that strip searches of individuas
arrested for nonviolent misdemeanors or other minor offenses violate the Fourth Amendment absent
"reasonable suspicion,” this Circuit has yet to addresstheissue. The Digtrict Court reached theissuein

Doe v. Berberich, 704 F.Supp. 269 (D. D.C. 1988), which involved a strip search of two women

arested on federd park property for smoking marijuanain their car. Before they placed the women in
aholding cdll, the officers ordered strip searches because they suspected the women were conceding
contraband or evidence. In an action for congtitutiona violations under 42 U.S.C. 81983 and tort
clams under the FTCA,> the court found that the officers had reasonable cause to strip search the
women because they had been smoking marijuana and marijuanawas found inthe car. 1d. at 271. The
court's centrd holding isin line with virtudly every other decison on thisissue: "[t]here must be
reasonable suspicion that the category of offenders subject to strip searches might possess wegpons or
contraband.” 1d. The court then held that the strip searches were condtitutiona even though plaintiffs
were charged only with misdemeanors, because the police had complied with governing regulations and
had reasonable suspicion to believe plaintiffs were concealing contraband or drugs, given the nature of
the offense of possession of a controlled substance. 1d. at 272.

That isnot to say that this wedth of case law holding that strip searches of arrestees charged

with misdemeanors or other minor offenses are uncongtitutiona abosent reasonable suspicion means that

® The court dismissed the cdlaims under the FTCA because plaintiffs failed to file an
adminidrative clam, asrequired by statute, and dismissed the clams againg the officersin therr officid
capacity for lack of subject matter jurisdiction. 704 F.Supp. at 271.
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plaintiffs can proceed with aclam for violaion of their conditutiond rights. Thelaw is dear that
congtitutiond tort claims are not actionable under the FTCA, see EDIC v. Meyer, 510 U.S. at 477-78,
and plaintiffs have brought this action soldy under the FTCA. But their clams for common law invasion
of privacy — specificdly the tort of intruson upon secluson — are actionable under the FTCA, and
survive defendant's motion to dismiss. Even if defendant were right (which it is not) in interpreting
Jackson to make an invasion of privacy (or intruson upon seclusion) clam coextensve with a
condtitutiond tort claim, that would not preclude pursuit of the common law clam under the FTCA.
And at this early stage of the proceedings, in light of the overwhdming authority questioning the
condtitutiondity of strip and squat searches like those aleged here, the Court smply cannot conclude
that plaintiffs have faled to sate a clam for intruson upon secluson, even if they were required to show
aviolation of the condtitutiond right to privacy in order to do so.

When assessng amotion to dismiss under Rule 12(b)(6), plaintiffs factud dlegations

must be presumed true and should be liberdly construed in their favor. Phillipsv. Bureau

of Prisons, 591 F.2d 966, 968 (D.C. Cir. 1979) ; Alexander v. FBI, 971 F.Supp. 603, 607 (D.D.C.

1997). Haintiffs must be given every favorable inference that may be drawn from their

dlegations of fact. Scheuer v. Rhodes, 416 U.S. 232, 236 (1974). The complaint should be

dismissed only if it gppears beyond doubt that no set of facts proffered in support of plaintiffs

clam would entitle them to relief. Conley v. Gibson, 355 U.S. 41, 45-46 (1957); Haynesworth v.

Miller, 820 F.2d 1245, 1254 (D.C. Cir. 1987).
Here, the Court liberaly congtrues plaintiffs invasion of privacy clam as one for intruson upon
secluson. Moreover, the alegation of a strip and squat search without reasonable suspicion that

plaintiffs were concealing weapons or contraband satisfies the eements of intrusion upon secluson as
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gated in the Restatement and Wolf v. Regardie. Although the Court reaches no conclusion asto the

merits of plantiffs dams it finds that they have sufficiently stated daims— invasion of privacy under the
gpecific prong of intruson upon secluson —for which relief can be granted under the FTCA. Thus, the
Court dismisses plaintiffs congtitutiond claims for unreasonable searches under the Fourth Amendment,
and dismisses plaintiffs clamsfor discriminatory searchesin violation of their equd protection rights.
However, plaintiffs claims under the Federd Tort Clams Act for intrusion upon secluson may go
forward.

Defendant's motion to dismissis therefore granted in part and denied in part. A
separate order will be issued on this date.

Dated this day of March, 2002.

John D. Bates
United States Didtrict Judge

Copiesto:

Sean R. Day

7100 Bdtimore Avenue
Suite 211

College Park, MD 20740
Counsd for plantiffs

Kenneth Waingtein

Meredith Manning

Mark Nagle

United States Attorney's Office
555 Fourth Street, Northwest
Room 10-443

Washington, D. C. 20001
Counsdl for defendant
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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHAUNA HELTON, et al.
Plaintiffs,

V. : Civil Action
No. 01-0385 (JDB)
UNITED STATESOF AMERICA
Defendant.

ORDER

For the reasons stated in the Memorandum Opinion issued on this date, it is hereby ORDERED
that:

1. Defendant's motion to dismiss plaintiffs clams brought under the Federd Tort Clams Act
for an "unlawful search”" based on violations of the Condtitution is GRANTED. 2. Defendant's
motion to dismiss plaintiffs claims brought under the Federa Tort Claims Act based on an dleged
denid of equd protection under the Condtitution is GRANTED.

3. Defendant's motion to dismiss plaintiffs clams brought under the Federd Tort Claims Act
for invason of privacy, specificaly the tort of intrusion upon secluson, is DENIED.

Dated this day of March, 2002.

John D. Bates
United States Didtrict Judge
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Copiesto:

Sean R. Day

7100 Bdtimore Avenue
Suite 211

College Park, MD 20740
Couns for plantiffs

Kenneth Waingein

Meredith Manning

Mark Nagle

United States Attorney's Office
555 Fourth Street, Northwest
Room 10-443

Washington, D. C. 20001
Counsdl for defendant
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